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1. REAL PARTY IN INTEREST 

The real party in interest is the assignee, International Business Machines Corporation. 

2. RELATED APPEALS AND INTERFERENCES 

There are no related appeals, interferences, or judicial proceedings. 

3. STATUS OF CLAIMS 

The Office Action cites the following art: US Patent 6,567,899 to Ghosh et al. (Ghosh) 
and US Publication 2003/0149967 by Kamada et al. (Kamada). Claims 1, 3, 5-8, 10, 11, 13, 14, 
16-22, and 24-30 are pending in the case. Claims 2, 4, 9, 12, 15, and 23 are canceled. Claims 1, 
10, 13, 17, 24, and 28 are independent claims. Claims 1, 10, 13, 17, 24, and 28 stand rejected 
under 35 U.S.C. § 112, second paragraph. Claims 1, 3-7, 10, 11, 13-21, and 24-30 stand rejected 
under 35 U.S.C. § 102(e) as anticipated by Ghosh. Claims 1, 3-7, 10, 1 1, 13-21, and 24-30 stand 
rejected under 35 U.S.C. § 103(a) as unpatentable over Ghosh in view of Kamada. 

To date, no Advisory Action has been mailed. Thus, the claims remain rejected as set 
forth in the FOA. Appellant appeals the rejection of Claims 1, 3, 5-8, 10, 11, 13, 14, 16-22, and 
24-30. 

4. STATUS OF AMENDMENTS 

No proposed amendments are pending. 

5. SUMMARY OF CLAIMED SUBJECT MATTER 

The claimed subject matter deals with saving data during a computer shutdown. See 
specification for application 10/686,878 (hereinafter '878) page 4, lines 2-5. The problem 
addressed is when there is a need to rapidly save data, such as during a power failure, a data 
saving process may be slowed by existing processes that were already running under the standard 
operating kernel. See '878, page 2, line 18; page 3, lines 12-14. The present invention improves 
saving data by deterministically saving data without interruption by other processes. See '878, 
page 4, lines 2-5; page 11, lines 3-5. Specifically, the claimed invention reboots a processor with 
a data transfer kernel that loads only a data save operation which rapidly saves data from the 
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computer to the storage devices with minimal interruptions from other processes. See '878, page 
10,121-24; page 11, lines 2-5. 

The following quotation of claim 1 includes reference numerals and parenthetical 
references to representative examples of the elements and components recited in claim 1 in 
compliance with 37 CFR 41.37(c)(l)(v). 

lAn apparatus ('878, fig. 3, ref. 300) for rapidly, deterministically transferring data, the apparatus 
comprising: 

a processor ('878, fig. 3, ref. 310) processing data ('878, page 12, lines 1-2); 

a volatile ('878, fig. 3, ref. 320) memory storing the data ('878, page 12, lines 1-2); 

a boot control module (878, fig. 3, ref. 330) booting the processor with a standard operating 

kernel under a normal operating condition ('878, page 12, lines 6-7) and deterministically 

terminating all existing processes and the standard operating kernel by rebooting the processor 

with a data transfer kernel ('878, page 10, lines 21-22; fig. 2, ref. 210; fig. 6, ref. 620) in response 

to an abnormal operating condition that threatens a loss of the data in the volatile memory ('878, 

page 10, lines 16-22; page 12, lines 10-14) wherein the reboot occurs without a loss of the data 

within the volatile memory ('878, page 12, lines 14-15; page 14, lines 17-18); and 

the data transfer kernel ('878, fig. 6, ref. 620) loading only a data save operation in response to 

rebooting the processor with the data transfer kernel ('878, page 11, lines 1-3; page 12, lines 15- 

20; fig. 2, ref. 220, 230; fig. 6, ref. 620, 630), the data save operation saving the data in the 

volatile memory to a storage device ('878, page 11, lines 3-5; page 12, lines 20-21; fig. 2, ref. 

240; fig. 3, ref. 350), and shutting down the processor in response to completing the data save 

operation ('878, page 11, lines 14-15; page 12, lines 21-22; fig. 2, ref. 270). 

The following quotation of claim 10 includes reference numerals and parenthetical 
references to representative examples of the elements and components recited in claim 10 in 
compliance with 37 CFR 41.37(c)(l)(v). 
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10 An apparatus for rapidly, deterministically transferring data to a storage device, the apparatus 
comprising: 

a storage device non-volatilely storing data ('878, fig. 3, ref. 350); 

a data transfer kernel supporting data saving operations ('878, page 10, lines 24-27; fig. 6, 
ref. 620); 

a computer ('878, fig. 3, ref. 310, 320, 330, 340) in communication with the storage 
device, the computer deterministically terminating all existing processes by loading the data 
transfer kernel during a reboot procedure ('878, page 10, lines 21-22; fig. 2, ref. 210; fig. 6, ref. 
620) in response to an abnormal operating condition that threatens the loss of data in a volatile 
memory ('878, page 10, lines 16-22; page 12, lines 10-14), wherein the reboot procedure occurs 
without a loss of the data within the volatile memory ('878, page 12, lines 14-15; page 14, lines 
17-18); and 

the data transfer kernel ('878, fig. 6, ref. 620) loading only a data save operation ('878, 
fig. 6, ref. 620, 630) in response to rebooting the computer with the data transfer ('878, page 11, 
lines 1-3; page 12, lines 15-20; fig. 2, ref. 220, 230), the data save operation saving the data in 
the volatile memory to the storage device ('878, page 11, lines 3-5; page 12, lines 20-21; fig. 2, 
ref. 240; fig. 3, ref. 350), and shutting down the computer in response to completing the data save 
operation shutting down the processor in response to completing the data save operation ('878, 
page 11, lines 14-15; page 12, lines 21-22; fig. 2, ref. 270). 

The following quotation of claim 17 includes reference numerals and parenthetical 
references to representative examples of the elements and components recited in claim 17 in 
compliance with 37 CFR 41.37(c)(l)(v). 

17 A system for rapidly, deterministically saving data to a storage device, the system comprising: 
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a processor processing data ('878, page 12, lines 1-2; fig. 3, ref. 310); 

a memory volatilely storing the data ('878, page 12, lines 1-2; fig 3, ref. 320); 

a storage device non-volatilely storing the data ('878, fig. 3, ref. 350); 

a boot control module (878, fig. 3, ref. 330) booting the processor module with a standard 
operating kernel under a normal operating condition ('878, page 12, lines 6-7) and 
deterministically terminating all existing processes and the standard operating kernel by 
rebooting the processor with a data transfer kernel ('878, page 10, lines 21-22; fig. 2, ref. 210; 
fig. 6, ref. 620) in response to an abnormal operating condition that threatens the loss of the data 
in the memory ('878, page 10, lines 16-22; page 12, lines 10-14), wherein the reboot occurs 
without a loss of the data in the memory ('878, page 12, lines 14-15; page 14, lines 17-18); and 

the data transfer kernel ('878, fig. 6, ref. 620) loading only a data save operation ('878, 
fig. 6, ref. 620, 630) in response to rebooting the processor with the data transfer kernel ('878, 
page 11, lines 1-3; page 12, lines 15-20; fig. 2, ref. 220, 230), the data save operation saving the 
data in the memory to the storage device ('878, page 11, lines 3-5; page 12, lines 20-21; fig. 2, 
ref. 240; fig. 3, ref. 350), and shutting down the processor in response to completing the data 
save operation ('878, page 11, lines 14-15; page 12, lines 21-22; fig. 2, ref. 270). 

The following quotation of claim 24 includes reference numerals and parenthetical 
references to representative examples of the elements and components recited in claim 24 in 
compliance with 37 CFR 41.37(c)(l)(v). 
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24 A method for rapidly, deterministically saving data, the method comprising: 

detecting a data save condition that threatens the loss of data in a volatile memory ('878, 
page 10, lines 16-22; page 12, lines 10-14; fig. 2, ref. 120); 

deterministically terminating all existing processes by rebooting a processor with a data 
transfer kernel ('878, page 10, lines 21-22; fig. 2, ref. 210; fig. 6, ref. 620) loading only a data 
save operation in response to rebooting the processor with the data transfer kernel ('878, page 11, 
lines 1-3; page 12, lines 15-20; fig. 2, ref. 220, 230; fig. 6, ref. 620, 630), wherein rebooting the 
processor occurs without a loss of the data in the volatile memory ('878, page 12, lines 14-15; 
page 14, lines 17-18); 

saving the data in the volatile memory to the non-volatile storage device using the data save 
operation ('878, page 11, lines 3-5; page 12, lines 20-21; fig. 2, ref. 240; fig. 3, ref. 350); and 
shutting down the processor in response to completing the data save operation ('878, page 11, 
lines 14-15; page 12, lines 21-22; fig. 2, ref. 270). 

The following quotation of claim 28 includes reference numerals and parenthetical 
references to representative examples of the elements and components recited in claim 28 in 
compliance with 37 CFR 41.37(c)(l)(v). 

28 A non-transitory computer readable storage medium ('878, fig. 3, ref. 320) storing a computer 
readable program code for rapidly, deterministically saving data, the program code ('878, page 
12, lines 1-2): 

deterministically terminates all existing processes by rebooting a processor module with a data 
transfer kernel ('878, fig. 6, ref. 620) in response to an abnormal operating condition that 
threatens the loss of data stored in a volatile memory module ('878, page 10, lines 16-22; page 
12, lines 10-14), wherein the reboot occurs without a loss of data within the volatile memory 
module ('878, page 12, lines 14-15; page 14, lines 17-18); 
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load only a data save operation ('878, fig. 6, ref. 620, 630) in response to rebooting the processor 
module with the data transfer kernel ('878, page 11, lines 1-3; page 12, lines 15-20; fig. 2, ref. 
220, 230); 

transfers the data with the data save operation from the volatile memory module to a non-volatile 
storage device without a loss of data in the volatile memory module ('878, page 11, lines 3-5; 
page 12, lines 20-21; page 14, lines 17-18; fig. 2, ref. 240); 

shuts down the processor module in response to completing the data save operation ('878, page 
11, lines 14-15; page 12, lines 21-22; fig. 2, ref. 270). 
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6. GROUNDS OF REJECTION TO BE REVIEWED ON APPEAL 

I. Whether the Examiner properly rejected claims 1, 10, 13, 17, 24, and 28 under 35 
U.S.C. §112, second paragraph for failing to particularly point out and distinctly claim the 
subject matter of the invention? 

II. Whether the Examiner properly rejected claims 1, 3-7, 10, 11, 13-21, and 24-30 
under 35 U.S.C. §102(e) as anticipated by Ghosh? 



III. Whether the Examiner properly rejected claims 1, 3-7, 10, 11, 13-21, and 24-30 
under 35 U.S.C. § 103(a) as obvious in view of Ghosh and Kamada? 



7. ARGUMENT 



I. The rejection of claims 1, 10, 13, 17, 24, and 28 under 35 under 35 U.S.C. 
§112, second paragraph is improper because one of skill in the art would be clearly 
understand that "loading only a data save operation" refers loading instructions to 
perform a data save operation into memory and executing those instructions. 

Summary of the Examiner arguments. 

[001] The Examiner asserts that "loading only a data save operation" is indefinite 
because only instructions can be loaded into a memory. 

Response. 

[002] Appellants submit that the cited claims distinctly claim the subject matter of the 
invention. 

The statute 

[003] 35 USC § 1 12, second paragraph states: 

"The specification shall conclude with one or more claims particularly pointing out and 
distinctly claiming the subject matter which the Appellant regards as his invention." 

Regarding Claim 1 

[004] Appellants submit that the phrase "loading only a data save operation" that is 
rejected by the Examiner is clear to one of skill in the art and in light of the specification and that 
as a result particularly points out and distinctly claims the subject matter which the Appellant 
regards as his invention. "[The] meaning of words used in a claim is not construed in a 
"lexicographical vacuum, but in the context of the specification and drawings." Tow Co. v. 
White Consolidated Industries Inc., 199 F.3d 1295, 1301, 53 USPQ2d 1065, 1069 (Fed. Cir. 
1999). MPEP §2106. "Office personnel must rely on the Appellant's disclosure to properly 
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determine the meaning of terms used in the claims." MPEP § 2106. Markman v. Westview 
Instruments, 52 F.3d 967, 980, 34 USPQ2d 1321, 1330 (Fed. Cir.) (en banc), off 'd, U.S. , 116 S. 
Ct. 1384 (1996). 

[005] The Examiner seems to reject the phrase "loading only a data save operation" 
without regard to Appellant's disclosure, the knowledge of those of skill in the art, or the 
inherent meaning of the teachings provided in the disclosure. The invention reduces the risk of 
lost data during a data save operation by terminating processes that may stall or delay computer 
operation. See '878, page 11, lines 17-19. The data save operation's data transfer process 630 
and the data transfer kernel 620 comprise the only instructions loaded into the address space 510 
of the memory module 320 after rebooting the processor with the data save kernel. See '878, 
page 14, lines 1-2; fig. 6, ref. 510, 620, 630. 

[006] Given these factors, the Appellants submit that one of skill in the art of computer 
science, electrical engineering, and software engineering within the field of data storage would be 
clearly understand that "loading only a data save operation" refers loading instructions to perform 
a data save operation into memory. This is the conclusion reached by the Examiner and is the 
conclusion that would be reached by one of skill in the art. See FOA, page 7, lines 7-9. 

[007] Appellants therefore submit that the phrase "loading only a data save operation" 
result particularly points out and distinctly claims the subject matter which the Appellant regards 
as his invention, and satisfies the requirements of 35 U.S.C. § 112, second paragraph. 
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II. The rejection of claims 1, 3-7, 10, 11, 13-21, and 24-30 under 35 U.S.C. §102(e) as 
anticipated by Ghosh is improper because Ghosh fails to teach each element of the recited 
claims. 

Summary of the Examiner arguments 

[008] The Examiner rejects claims 1, 3-7, 10, 1 1, 13-21, and 24-30 under 35 U.S.C. § 

102(e) as being anticipated by Ghosh. The Examiner relies on Ghost for teaching 

deterministically terminating all existing processes and the standard operating kernel by 

rebooting the processor with a data transfer kernel in response to an abnormal operating 

condition that threatens a loss of the data in the volatile memory, the data transfer kernel loading 

only a data save operation in response to rebooting the processor with the data transfer kernel, 

and shutting down the processor in response to completing the data save operation. In the FOA, 

the Examiner indicates that the Appellants arguments are unpersuasive and responds to the 

Appellants arguments. 

Response 

[009] Appellants respectfully reaffirm the arguments raised against the rejection of 
claims 1, 3-7, 10, 11, 13-21, and 24-30 under 35 USC § 102(e) set forth in the response mailed 
September 7, 2010. 

The legal requirements 

[010] "A claim is anticipated only if each and every element as set forth in the claim is 
found, either expressly or inherently described, in a single prior art reference." Verdegaal Bros. v. 
Union Oil Co. of California, 814 F.2d 628, 631 (Fed. Cir. 1987). For a prima facie case of 
anticipation, each and every element of the claimed invention must be identically disclosed in a 
single prior art reference; and those elements must be arranged or connected together in a single 
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reference in the same way as specified in the patent claim. Lindemenn Maschinenfabrik GmbH 
vs. American Hoist and Derick Co., 730 F2d 1452, 221 USPQ 481, 485 (Fed. Cir. 1984). 



Claim 1 

[Oil] Claim 1 recites: 

lAn apparatus for rapidly, deterministically transferring data, the apparatus comprising: 

a processor processing data; 

a volatile memory storing the data; 

a boot control module booting the processor with a standard operating kernel under a 
normal operating condition and deterministically terminating all existing processes 
and the standard operating kernel by rebooting the processor with a data transfer 
kernel in response to an abnormal operating condition that threatens a loss of the 
data in the volatile memory, wherein the reboot occurs without a loss of the data within 
the volatile memory; and 

the data transfer kernel loading only a data save operation in response to rebooting 
the processor with the data transfer kernel, the data save operation saving the data in 
the volatile memory to a storage device, and shutting down the processor in response 
to completing the data save operation. 

Emphasis added. 

[012] Appellants maintain the position that Ghosh does not teach or disclose each 
element of claim 1. Claim 1 is representative of the other rejected independent claims 10, 13, 17, 
24, and 28. Appellants submit that claim 1 is patentably distinguished from Ghosh by claiming 
the elements ". . .deterministically terminating all existing processes and the standard operating 
kernel by rebooting the processor with a data transfer kernel in response to an abnormal operating 
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condition that threatens a loss of the data in the volatile memory. . .," ". . .the data transfer kernel 
loading only a data save operation in response to rebooting the processor with the data transfer 
kernel. . .," and ". . .shutting down the processor in response to completing the data save 
operation...." 

[013] The Examiner asserts that Ghosh teaches the element of ". . .deterministically 
terminating all existing processes and the standard operating kernel by rebooting the processor 
with a data transfer kernel in response to an abnormal operating condition that threatens a loss of 
the data in the volatile memory. . ." because Ghosh teaches an activation or power up sequence of 
a computer system after remedying a power disruption. See FOA, page 4, lines 13-21; page 8, 
lines 14-16; citing Ghosh, col. 6, lines 63-65; col. 10, lines 48-57. 

[014] Appellants submit that the Examiner erred by ignoring key limitations of claim 1. 
The Examiner acknowledges that Ghosh does not disclose ". . .a kernel for saving data (data save 
kernel)." FOA, page 22, lines 15. Therefore, Ghosh does not disclose rebooting a processor with 
a data transfer kernel as claimed for claim 1 . As a result, Appellants submit that claim 1 is not 
anticipated by Ghosh. 

[015] Appellants further submit that additional elements patentably distinguish claim 1 
from Ghosh. Claim 1 recites deterministically terminating all existing processes and the 
standard operating kernel by rebooting. In contrast, Ghosh teaches rebooting a computer 
system because the computer system has been shut down by a power disruption. See Ghosh, col. 
6, lines 63-65. Ghosh does not disclose rebooting to terminate existing processes and a standard 
operating kernel as claimed for claim 1 . 
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[016] In addition, claim 1 recites that the rebooting of the processor with a data transfer 
kernel is in response to an abnormal operating condition that threatens a loss of the data in 
the volatile memory. In contrast, Ghosh teaches booting because the computer system has 
already been shut down by a power disruption. See Ghosh, col. 6, lines 63-65. Ghosh does not 
teach rebooting a processor in response to an abnormal operating condition that threatens a loss 
of data in volatile memory because with the computer system already off, there is no threat to the 
data in the volatile memory. 

[017] Appellants therefore submit that Ghosh does not teach ". . .deterministically 
terminating all existing processes and the standard operating kernel by rebooting the processor 
with a data transfer kernel in response to an abnormal operating condition that threatens a loss of 
the data in the volatile memory. . ." as claimed for claim 1. 

[018] The Examiner asserts that Ghosh teaches the element of ". . .the data transfer 
kernel loading only a data save operation in response to rebooting the processor with the data 
transfer kernel. . ." by disclosing storing data during an activation or power up sequence. See 
FOA, page 9, lines 1 1-14; citing Ghosh , col. 6, lines 52-64. The Examiner further argues that 
"Ghosh discloses the capability to reboot a system with software that can perf orm a data save 
operation. The fact that Ghosh can perform additional features does not negate from the fact that 
Ghosh discloses software (equivalent [to] a kernel software module) that can perform a data save 
operation." FOA, page 2, lines 12-15. 

[019] Appellants submit that the Examiner erred in ignoring the negative limitation that 
data transfer kernel loads only a data save operation. An element of the claimed invention is that 
rebooting with a data transfer kernel terminates all existing processes and the standard operating 
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kernel, with the data transfer kernel then loading only the data save operation. See claim 1. This 
prevents the "existing processes and the standard operating kernel" from stalling or delaying the 
data save operation. See '878, page 11, lines 17-19. 

[020] The MPEP states "The current view of the courts is that there is nothing 
inherently ambiguous or uncertain about a negative limitation. So long as the boundaries of the 
patent protection sought are set forth definitely, albeit negatively, the claim complies with the 
requirements of 35 U.S.C. 1 12, second paragraph." MPEP § 2173.05(i). Appellants submit that 
the limitation that the data transfer kernel only loads the data save operation unambiguously 
distinguishes claim 1 from the teaching of Ghosh. Not loading other processes enables the 
claimed invention to deterministically save data, and so distinguishes claim 1 from Ghosh. 

[021] Appellants therefore submit that Ghosh does not disclose the element ". . .the data 
transfer kernel loading only a data save operation in response to rebooting the processor with the 
data transfer kernel. . ." claimed for claim 1. 

[022] The Examiner asserts that Ghosh teaches the element ". . .shutting down the 
processor in response to completing the data save operation. . ." by disclosing powering down and 
then activating or powering up the computer. FOA, page 3, lines 12-15; citing Ghosh, col. 9, 
lines 21-23. Appellants submit that the computer (processor) in Ghosh is not shut down in 
response to completing a data save operation. Instead in Ghosh, the computer is shut down 
prior to the data save operation. See Ghosh, fig. 5, ref. 68. Appellants therefore submit that 
Ghosh does not teach the element ". . .shutting down the processor in response to completing the 
data save operation. .." claimed for claim 1. 
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[023] Appellants therefore submit that claim 1 is not anticipated by Ghosh because 
Ghosh does not teach the elements ". . .deterministically terminating all existing processes and the 
standard operating kernel by rebooting the processor with a data transfer kernel in response to an 
abnormal operating condition that threatens a loss of the data in the volatile memory. . .," ". . .the 
data transfer kernel loading only a data save operation in response to rebooting the processor 
with the data transfer kernel. . .," and ". . .shutting down the processor in response to completing 
the data save operation...." Appellants further submit that claims 10, 13, 17, 24, and 28 include 
similar elements and are allowable for at least the same reasons as claim 1. Claim 3-7, 11, 14-16, 
18-21, 24-27, 29, and 30 depend from claims 1, 10, 13, 17, 24, and 28 and are allowable as 
depending from allowable claims. 

III. The rejection of claims 1, 3-7, 10, 11, 13-21, and 24-30 under 35 U.S.C. §103(a) as 
obvious in view of Ghosh and Kamada is improper because Ghosh and Kamada fail to 
teach each element of claims 1, 3-7, 10, 11, 13-21, and 24-30. 

Summary of the Examiner arguments 

[024] The Examiner rejects claims 1, 3-7, 10, 1 1, 13-21, and 24-30 under 35 U.S.C. § 
103(a) as being unpatentable over Ghosh in view of Kamada. The Examiner relies on Ghosh for 
teaching deterministically terminating all existing processes and the standard operating kernel by 
rebooting the processor in response to an abnormal operating condition that threatens a loss of 
the data in the volatile memory, loading only a data save operation in response to rebooting the 
processor with the data transfer kernel, and shutting down the processor in response to 
completing the data save operation. The Examiner further relies on Kamada for disclosing a data 
save kernel. In the FOA, the Examiner indicates that the Appellants arguments are unpersuasive. 

Response 
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[025] Appellants respectfully reaffirm the arguments raised against the rejection of 
claims 1, 3-7, 10, 11, 13-21, and 24-30 under 35 USC § 103(a) set forth in the response mailed 
September 7, 2010. 



The legal requirements 

An invention is obvious to a person of ordinary skill at the time of the invention based on the four 
factual inquires for determining obviousness are as follows: 

(A) Determining the scope and contents of the prior art; 

(B) Ascertaining the differences between the prior art and the claims in issue; 

(C) Resolving the level of ordinary skill in the pertinent art; and 

(D) Evaluating evidence of secondary considerations. MPEP § 2141 II. 

Claim 1 

[026] Claim 1 recites: 

lAn apparatus for rapidly, deterministically transferring data, the apparatus comprising: 

a processor processing data; 

a volatile memory storing the data; 

a boot control module booting the processor with a standard operating kernel under a 
normal operating condition and deterministically terminating all existing processes 
and the standard operating kernel by rebooting the processor with a data transfer 
kernel in response to an abnormal operating condition that threatens a loss of the 
data in the volatile memory, wherein the reboot occurs without a loss of the data within 
the volatile memory; and 

the data transfer kernel loading only a data save operation in response to rebooting 
the processor with the data transfer kernel, the data save operation saving the data in 
the volatile memory to a storage device, and shutting down the processor in response 
to completing the data save operation. 
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[027] Appellants submit that claims 1, 10, 13, 17, 24, and 28 are patentable over Ghosh 

and Kamada in view of the Graham v. John Deere standard of patentability. See MPEP § 2141, 

Graham v. John Deere, 383 U.S. 1, 148 USPQ 459 (1966). Claim 1 is representative of 

independent claims 10, 13, 17, 24, and 28. 

Scope and Contents of the Prior Art 

[028] Ghosh teaches a transportable memory apparatus that detects a disruption of a 

power supply. Ghosh, col. 6, lines 63-65. If a cache is dirty, the cache is switched to an auxiliary 

power supply. Ghosh, col. 10, lines 17-23. The cache data, referred to as serial presence defect 

(SPD) data, is then available when a computer is rebooted. Ghosh, col. 11, lines 52-55. 

[029] Kamada teaches a kernel that spawns Java virtual machines for each Java 

application. Kamada, Abstract. Kamada further teaches an internal process generating unit of 

the kernel generating a class loader and a thread group. Kamada, page 3, 1 40. 

Differences Between the Prior Art and the Claims 

[030] Appellants submit that claim 1 is patentably distinguished from the combination 

of Ghosh and Kamada by claiming the elements ". . .deterministically terminating all existing 

processes and the standard operating kernel by rebooting the processor with a data transfer kernel 

in response to an abnormal operating condition that threatens a loss of the data in the volatile 

memory. . .," ". . .the data transfer kernel loading only a data save operation in response to 

rebooting the processor with the data transfer kernel. . .," and ". . .shutting down the processor in 

response to completing the data save operation...." 

[031] The Examiner asserts that Ghosh and Kamada teach the element of 

". . .deterministically terminating all existing processes and the standard operating kernel by 

rebooting the processor with a data transfer kernel in response to an abnormal operating 
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condition that threatens a loss of the data in the volatile memory. . ." because Ghosh teaches an 
activation or power up sequence of a computer system after remedying a power disruption. See 
FOA, page 4, lines 13-21; page 21, lines 4-6; citing Ghosh, col. 6, lines 63-65; col. 10, lines 48- 
57. The Examiner further asserts that Kamada teaches the data transfer kernel by disclosing a 
kernel that spawns Java virtual machines for each Java application, where the kernel saves and 
manages a class loader and thread group. FOA, page 22, lines 15-18; citing Kamada, page 3, f 
40. 

[032] Appellants submit that the Examiner erred in not considering elements of claim 1 
that distinguish from Ghosh and Kamada in addition to a data transfer kernel. Claim 1 recites 
deterministically terminating all existing processes and the standard operating kernel by 
rebooting. In contrast, Ghosh teaches rebooting because the computer system has been shut 
down by a power disruption. See Ghosh, col. 6, lines 63-65. Ghosh does not disclose rebooting 
to terminate existing processes and a standard operating kernel as claimed for claim 1. 

[033] In addition, claim 1 recites that the rebooting of the processor with a data transfer 
kernel is in response to an abnormal operating condition that threatens a loss of the data in 
the volatile memory. In contrast, Ghosh teaches rebooting because the computer system has 
already been shut down by a power disruption. See Ghosh, col. 6, lines 63-65. Ghosh does not 
teach rebooting a processor in response to an abnormal operating condition that threatens a loss 
of data in volatile memory because with the computer system off, there is no threat to the data in 
the volatile memory. 

[034] Appellants therefore submit that Ghosh and Kamada do not teach 
". . .deterministically terminating all existing processes and the standard operating kernel by 
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rebooting the processor with a data transfer kernel in response to an abnormal operating 
condition that threatens a loss of the data in the volatile memory. . ." as claimed for claim 1. 

[035] The Examiner asserts that Ghosh teaches the element ". . .the data transfer kernel 
loading only a data save operation in response to rebooting the processor with the data transfer 
kernel. . ." by disclosing storing data during an activation or power up sequence. See FOA, page 
21, line 20 - page 22, line 4; citing Ghosh , col. 6, lines 52-64. The Examiner further argues that 
"Ghosh discloses the capability to reboot a system with software that can perform a data save 
operation. The fact that Ghosh can perform additional features does not negate from the fact that 
Ghosh discloses software (equivalent [to] a kernel software module) that can perform a data save 
operation." FOA, page 2, lines 12-15. 

[036] Appellants submit that the Examiner erred in ignoring the negative limitation that 
data transfer kernel loads only a data save operation. An element of the claimed invention is that 
rebooting with a data transfer kernel terminates all existing processes and the standard operating 
kernel, with the data transfer kernel then loading only the data save operation. See claim 1. This 
prevents the "existing processes and the standard operating kernel" from stalling or delaying the 
data save operation. See '878, page 11, lines 17-19. 

[037] The MPEP states "The current view of the courts is that there is nothing 
inherently ambiguous or uncertain about a negative limitation. So long as the boundaries of the 
patent protection sought are set forth definitely, albeit negatively, the claim complies with the 
requirements of 35 U.S.C. 112, second paragraph." MPEP § 2173. 05(i). Appellants submit that 
the limitation that the data transfer kernel only loads the data save operation unambiguously 
distinguishes claim 1 from the teaching of Ghosh. Not loading other processes enables the 
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claimed invention to deterministically save data, and so distinguishes claim 1 from Ghosh and 
also Kamada. 

[038] Appellants therefore submit that Ghosh does not disclose the element 
". . .the data transfer kernel loading only a data save operation in response to rebooting the 
processor with the data transfer kernel. . ." claimed for claim 1 . Kamada also does not 
disclose this element. 

[039] The Examiner asserts that Ghosh teaches the element ". . .shutting down 
the processor in response to completing the data save operation. . ." by disclosing 
powering down and then activating or powering up the computer. FOA, page 3, lines 12- 
15; citing Ghosh, col. 9, lines 21-23. See also FOA, page 22, lines 5-9. Appellants 
submit that the computer (processor) in Ghosh is not shut down in response to 
completing a data save operation. Instead, in Ghosh, the computer is shut down prior to 
the data save operation. See Ghosh, fig. 5, ref. 68. Appellants therefore submit that 
Ghosh does not teach the element "...shutting down the processor in response to 
completing the data save operation..." claimed for claim 1. Kamada also does not 
disclose this element. 
Level of Ordinary Skill in the Pertinent Art 

[040] Ghosh and Kamada are exemplary of the level of ordinary skill in the art at the 
time of the present invention. As discussed above, the combination of Ghosh and Kamada do 
not disclose the elements ". . .deterministically terminating all existing processes and the standard 
operating kernel by rebooting the processor with a data transfer kernel in response to an abnormal 
operating condition that threatens a loss of the data in the volatile memory. . .," ". . .the data 
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transfer kernel loading only a data save operation in response to rebooting the processor with the 
data transfer kernel. . .," and ". . .shutting down the processor in response to completing the data 
save operation. ..." claimed for claim 1. Appellants therefore submit that the elements of claim 1 
are not of the level of ordinary skill in the art at the time of the present invention. 
Secondary Considerations 

[041] That no one in the art of deterministically transferring data has taught or disclosed 
the claimed invention shows at least a need in the art. 

[042] Because the combination of Ghosh and Kamada do not teach each element of 
claim 1, because the level of ordinaiy skill in the art at the time of the present invention did not 
support the elements of claim 1, and because of the secondary considerations, Appellants submit 
that claim 1 is allowable. Appellants further submit that claims 10, 13, 17, 24, and 28 are 
allowable for the same reasons, and that claims depending from claims 1, 10, 13, 17, 24, and 28 
are allowable as depending from allowable claims. 

SUMMARY 

In view of the foregoing, Appellants respectfully assert that each of the claims on appeal 
has been improperly rejected because the rejections under 35 U.S.C. §1 12, second paragraph, 35 
U.S.C. § 102(e), and 35 U.S.C. § 103(a) are improper. Therefore, Appellants respectfully request 
reversal of the Examiner's rejections under 35 U.S.C. §1 12, second paragraph, 35 U.S.C. § 
102(e), and 35 U.S.C. § 103(a), and urges that pending claims 1, 3, 5-8, 10, 11, 13, 14, 16-22, and 
24-30 are ready for prompt allowance. Appellants appeal to the Board's objective and reasoned 
decision on this matter. 
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Respectfully submitted, 



Date: March 22, 201 1 
8 East Broadway, Suite 600 
Salt Lake City, UT 84111 
Telephone (801) 994-4646 
Fax (801) 531-1929 



/Brian C. Kunzler/ 

Brian C. Kunzler 
Reg. No. 38,527 
Attorney for Appellant 
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8. CLAIMS APPENDIX 

The claims involved in the appeal, namely claims 1, 3, 5-8, 10, 11, 13, 14, 16-22, and 24-30, are 
listed below. 



lAn apparatus for rapidly, deterministically transferring data, the apparatus comprising: 
a processor processing data; 
a volatile memory storing the data; 

a boot control module booting the processor with a standard operating kernel under a normal 
operating condition and deterministically terminating all existing processes and the standard 
operating kernel by rebooting the processor with a data transfer kernel in response to an abnormal 
operating condition that threatens a loss of the data in the volatile memory, wherein the reboot 
occurs without a loss of the data within the volatile memory; and 

the data transfer kernel loading only a data save operation in response to rebooting the processor 
with the data transfer kernel, the data save operation saving the data in the volatile memory to a 
storage device, and shutting down the processor in response to completing the data save 
operation. 

3 The apparatus of claim 1, wherein the data save operation is selected from the group consisting 
of a storage configuration operation, a transfer process loading operation, a data transfer 
operation, and a system shutdown operation. 

5 The apparatus of claim 1, further comprising a memory module comprising data bits for 
marking data to be saved during the data save operation. 

6 The apparatus of claim 5, the standard operating kernel further marking data to be saved during 
a data save operation. 
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7 The apparatus of claim 1, the data transfer kernel configuring the storage device for specialized 
data save operations. 

8 The apparatus of claim 1, the data transfer kernel conducting a power down procedure. 

10 An apparatus for rapidly, deterministically transferring data to a storage device, the apparatus 
comprising: 

a storage device non-volatilely storing data; 

a data transfer kernel supporting data saving operations; 

a computer in communication with the storage device, the computer deterministically 
terminating all existing processes by loading the data transfer kernel during a reboot procedure in 
response to an abnormal operating condition that threatens the loss of data in a volatile memory, 
wherein the reboot procedure occurs without a loss of the data within the volatile memory; and 

the data transfer kernel loading only a data save operation in response to rebooting the 
computer with the data transfer, the data save operation saving the data in the volatile memory to 
the storage device, and shutting down the computer in response to completing the data save 
operation. 

1 1 The apparatus of claim 10, the data transfer kernel exclusively supporting devices and 
processes required to save data to the storage device. 

13 An apparatus for rapidly, deterministically saving data, the apparatus comprising: 
means for processing data; 
means for volatilely storing the data; and 
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means for booting the processing means with a standard operating kernel under a normal 
condition and deterministically terminating all existing processes by rebooting the processing 
means with a data transfer kernel without a loss of data in the volatile storing means in response 
to the abnormal operating condition, the data transfer kernel loading only a data save operation in 
response to rebooting the processing means with the data transfer kernel, the data save operation 
saving the data to a non-volatile storage, and the data transfer kernel shutting down the 
processing means in response to completing the data save operation . 

14 The apparatus of claim 13, further comprising means for configuring the non-volatile storage 
for data save operations. 

16 The apparatus of claim 13, further comprising means for marking the data to be saved during 
the data save operation. 

17 A system for rapidly, deterministically saving data to a storage device, the system comprising: 

a processor processing data; 

a memory volatilely storing the data; 

a storage device non-volatilely storing the data; 

a boot control module booting the processor module with a standard operating kernel 
under a normal operating condition and deterministically terminating all existing processes and 
the standard operating kernel by rebooting the processor with a data transfer kernel in response to 
an abnormal operating condition that threatens the loss of the data in the memory, wherein the 
reboot occurs without a loss of the data in the memory; and 

the data transfer kernel loading only a data save operation in response to rebooting the 
processor with the data transfer kernel, the data save operation saving the data in the memory to 
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the storage device, and shutting down the processor in response to completing the data save 
operation. 

18 The system of claim 17, the standard operating kernel marking the data in the memory to be 
saved by the data transfer kernel during the data save operation. 

19 The system of claim 17, wherein the data transfer kernel exclusively supports devices, 
operations, and processes required to save data. 

20 The system of claim 17, wherein the data transfer kernel configures the processor for data 
saving operations. 

21 The system of claim 17, wherein the data transfer kernel configures the storage device for 
specialized data saving operations, 

22 The system of claim 17, the data transfer kernel conducting a power down procedure. 
24 A method for rapidly, deterministically saving data, the method comprising: 

detecting a data save condition that threatens the loss of data in a volatile memory; 

deterministically terminating all existing processes by rebooting a processor with a data 
transfer kernel loading only a data save operation in response to rebooting the processor with the 
data transfer kernel, wherein rebooting the processor occurs without a loss of the data in the 
volatile memory; 

saving the data in the volatile memory to the non-volatile storage device using the data save 
operation; and 

shutting down the processor in response to completing the data save operation. 
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25 The method of claim 24, the data transfer kernel exclusively supporting devices, operations, 
and conducting processes required to save the data to the non-volatile storage device. 

26 The method of claim 24, further comprising configuring the non- volatile storage device to 
receive the data. 

27 The method of claim 24, further comprising marking the data to be saved by the data transfer 
kernel. 

28 A non-transitory computer readable storage medium storing a computer readable program 
code for rapidly, deterministically saving data, the program code: 

deterministically terminates all existing processes by rebooting a processor module with a data 
transfer kernel in response to an abnormal operating condition that threatens the loss of data 
stored in a volatile memory module, wherein the reboot occurs without a loss of data within the 
volatile memory module; 

load only a data save operation in response to rebooting the processor module with the data 
transfer kernel; 

transfers the data with the data save operation from the volatile memory module to a non-volatile 

storage device without a loss of data in the volatile memory module; 

shuts down the processor module in response to completing the data save operation 

29 The computer readable storage medium of claim 28, the computer readable code marking data 
in the volatile memory module to be saved to the storage device. 
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30 The computer readable storage medium of claim 28, wherein the data transfer kernel 
exclusively supports devices, operations, and processes required to save data to the storage 
device. 
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9. EVIDENCE APPENDIX 

There is no material to be included in the Evidence Appendix. 

10. RELATED PROCEEDINGS APPENDIX 

There is no material to be included in the Related Proceedings Appendix. 
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